
The field of asset protection is often stigmatized. 
The phrase may inspire thoughts of “deadbeats, 
scam artists, and tax evaders.”1 However, the 

concept has become common and refers to noth-
ing more than the process of an individual or family 
arranging assets to preserve as much value as possible 
in the event of a future creditor attack. Asset protec-
tion has “gone mainstream” and estate planners now 
urge professionals of all types to consider planning 
for the risk of future liability. This risk has increased 
as American society has grown more litigious. In 
reality, asset protection has a long provenance and 
many states have sanctioned a variety of legitimate 
tools—including exemptions, business entities and 
protective trusts—for protecting family and individual 
wealth from the creditors that threaten it.

Fraudulent Transfers
In 1918, the National Conference of Commissioners on 
Uniform State Laws (NCCUSL) drafted the Uniform 
Fraudulent Conveyance Act (UFCA) and recommended 
its adoption by state legislatures. In 1984, the NCCUSL 
adopted a revised version of the UFCA to be called the 
Uniform Fraudulent Transfer Act (UFTA).2 Forty-four 
states and the District of Columbia have enacted some 
form of the UFTA or the UFCA3 and similar statutes and 
principles exist in most common law jurisdictions.4

UFTA divides creditors into two categories: those 
existing at the time of the transfer (present creditors) 
and those that don’t (future creditors). For modern 
estate planners, the primary inquiry when analyzing 
a possible application of the UFCA or the UFTA is 
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whether an estate planning technique was undertaken 
with an actual intent to hinder, delay or defraud one 
or more creditors. Even if there’s no proof of actual 
fraudulent intent, a transfer may be deemed con-
structively fraudulent if it wasn’t made in exchange 
for reasonably equivalent value and the transferor was 
either about to take on debts beyond his ability to pay 
or planning a venture with insufficient capital. Intent 
can be determined from circumstantial evidence, such 
as the 11 badges of fraud designated by the UFTA. If a 
creditor shows the existence of a fraudulent transfer, the 
transfer can be avoided to the extent necessary to satisfy 
the creditor’s claim. This can diminish the effectiveness 
of any asset protection vehicle, whether it’s a trust or a 
business entity. While limitations periods may vary in 
individual states, creditors typically must bring claims 
to set aside fraudulent transfers within four years after 
a transfer, within one year after a claim could have 
reasonably been discovered or within one year after the 
transfer was made, depending on the type of transfer 
and creditor.5

A small number of offshore “haven” jurisdictions 
offer narrower interpretations of fraudulent transfer 
law. For example, the Cook Islands places the burden 
on creditors to prove beyond a reasonable doubt that 
a settlor transferred property to an international trust 
with fraudulent intent and that the transfer rendered 
the settlor insolvent.6 In addition, such statutes may 
provide that bankruptcy won’t void a transfer, that 
creditors may only satisfy claims against the property 
that’s the subject of the suit and that transfers aren’t 
fraudulent against future creditors. Finally, such stat-
utes may eliminate consideration of certain badges of 
fraud and provide for shorter limitations periods in 
which creditors may bring fraudulent transfer claims. 
For many years, such features (in combination with 
innovative asset protection vehicles like self-settled 
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that provides heightened protection from individual 
family members’ creditors. In addition to the benefits 
of charging order protection, an FLP will bar a creditor 
from gaining control over a family member’s partner-
ship interests and will enable various kinds of discounts 
that can reduce the value of FLP owned property.

In 1977, Wyoming became the first state to recognize 
the creation of LLCs.10 LLCs provided many of the 
same asset protection advantages as FLPs, including 
the charging order as a creditor’s sole remedy.11 In 

addition, many states permit LLCs with only a single 
member, LLCs don’t require general partners, and mem-
bers may manage LLCs without risking limited liability 
status. There has been some controversy as to whether 
the charging order should be the sole remedy against a 
single-member LLC, largely because the policy justifica-
tions for that rule don’t apply as strongly when there are 
no innocent members to protect. Consequently, some 
courts have held that the charging order isn’t the sole 
remedy against a member’s interest in a single-member 
LLC.12 In In re Albright, a bankruptcy court allowed a 
Chapter 7 trustee to step into the shoes of a member of a 
single-member Colorado LLC and to sell the company’s 
real property and distribute the proceeds to the bank-
ruptcy estate.13 The Albright line of cases may bring 
the effectiveness of an LLC as an asset protection tool 
for single individuals into question. Many commen-
tators have criticized such decisions, arguing that they 
strain the meaning of state LLC statutes.14 In addition, 
some states have amended their statutes to clarify that 
a charging order is a creditor’s sole remedy against an 

Some courts have held that the 

charging order isn’t the sole remedy 

against a member’s interest in a 

single-member LLC.

spendthrift trusts) have made offshore jurisdictions 
attractive to high-net-worth clients seeking to preserve 
their estates.

FLPs AND LLCs
The corporate form has long provided some degree 
of liability protection to shareholders and directors. 
However, a corporation is of limited use as an asset 
protection vehicle because it only protects individuals 
from liability for the corporation’s activities (rather 
than directly shielding the assets owned by the corpo-
ration) and can have its veil of limited liability pierced 
under many circumstances. Family limited partnerships 
(FLPs) and limited liability companies (LLCs) provided 
superior asset protection by allowing property owned by 
an organization to obtain protection, regardless of the 
source of a creditor’s claim.

Traditionally, creditors have one way to satisfy a 
judgment against a debtor out of that debtor’s inter-
est in a partnership: the charging order. The charging 
order emerged as a means of balancing the interests 
of creditors against the rights of innocent partners.7 It 
was thought unjust to impede the rights of innocent 
partners by allowing their debtor-partners’ creditors 
to disrupt and liquidate their partnerships. It was also 
thought that an innocent partner shouldn’t be forced to 
accept a creditor as a new partner. Consequently, credi-
tors of individual partners (as opposed to the part-
nership itself) were only entitled to a charging order, 
which allowed the creditor to satisfy judgments from 
profit distributions and liquidating distributions to 
the debtor-partner, not from partnership property.8 
Creditors aren’t generally entitled to obtain the debtor-
partner’s management rights without the consent of the 
other partners. This makes the charging order an unat-
tractive remedy to many creditors because the creditor 
can’t compel distributions.9 This may allow a partner-
ship to withhold distributions to the debtor-partner 
until the parties can agree to a favorable settlement. The 
NCCUSL provided the charging order as the sole rem-
edy against both partnerships and limited partnerships 
and many state statutes have followed suit.

FLPs are limited partnerships among family mem-
bers. They allow families to hold family wealth in a form 
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LLC, regardless of how many members it has.15 After its 
amendment in 2010, Wyoming’s statute provides:

[The charging order] provides the exclusive  
remedy by which a person seeking to enforce a 
judgment against a judgment debtor, including 
any judgment debtor who may be the sole mem-
ber, dissociated member or transferee, may, in the 
capacity of the judgment creditor, satisfy the judg-
ment from the judgment debtor’s transferable 
interest or from the assets of the limited liability 
company. Other remedies, including foreclosure 
on the judgment debtor’s limited liability inter-
est and a court order for directions, accounts and 
inquiries that the judgment debtor might have 
made are not available to the judgment credi-
tor attempting to satisfy a judgment out of the 
judgment debtor’s interest in the limited liability 
company and may not be ordered by the court 
(emphasis added).16

LLCs formed in jurisdictions that have adopted such 
statutes provide at least as much, if not more, asset pro-
tection than FLPs, even if they only have a single mem-
ber. Creditors don’t have the right to judicial foreclosure, 
broad charging orders affecting management of the 
entity and account management are prohibited and the 
possibility of reverse veil piercing is minimized.

Protective Trusts
Spendthrift trusts. Individuals have used trusts and trust 
predecessors to protect their wealth for a very long time. 
English courts developed the early common law of trusts, 
which was subsequently imported to the United States.17

A spendthrift trust protects assets by placing control 
of them beyond the reach of both the beneficiary and his 
creditors. It does so by preventing the beneficiary from 
alienating the right to distributions and preventing credi-
tors from attaching the beneficiary’s interest in a trust. 
The common law and the vast majority of states recog-
nize the legitimacy of spendthrift trusts.18 Spendthrift 
provisions are typically subject to limits. For instance, 
a spendthrift trust may be ineffective in preventing 
attachment by a beneficiary’s spouse, former spouse or 
child who has obtained a judgment or court order for 
support or maintenance.19 Spendthrift protection may 
also be ineffective against government claims.20

One of the most important limitations on spend-

thrift trusts is the traditional U.S. rule that a settlor 
can’t create a spendthrift trust for his own benefit.21 
If the settlor retains any beneficial interest in the trust, 
the spendthrift provision will be void with respect to 
that interest against both present and future creditors.22 
According to Professor Austin W. Scott, the rationale for 
this rule is that, “[i]t is against public policy to permit a 
man to tie up his own property in such a way that he can 
still enjoy it but can prevent his creditors from reach-
ing it.”23 At least one commentator, Professor Robert T. 
Danforth, has criticized this rule, arguing that it’s based 
on a misreading of the common law of trusts and fidu-
ciary relations.24 Nonetheless, other than the 12 states 
that have enacted some form of a modern domestic asset 
protection trust statute, U.S. jurisdictions don’t allow a 
spendthrift clause to protect self-settled trust interests 
from creditors.

Offshore asset protection trusts. The creditor 
friendly trust laws of many U.S. jurisdictions, such as 
the rule against self-settled spendthrift trusts, created 
an opportunity for offshore jurisdictions. In the early 
1980s, after the commercial real estate market collapsed, 
a Denver attorney named Barry Engel assisted the Cook 
Islands in drafting the first asset protection trust statute. 
The International Trusts Act of 1984 authorized the 
creation of international trusts, which, among other 
things, can provide spendthrift protection to a beneficial 
interest retained by a settlor.25 Other offshore common 
law jurisdictions followed suit, creating a variety of 
foreign locales where U.S. settlors may consider set-
tling trusts for asset protection purposes.26 Since the 
law of the jurisdiction in which a trust is primarily 
administered will typically determine the validity of 
a spendthrift provision, there’s a large incentive for 
U.S. citizens to create or resettle trusts in offshore 
asset protection jurisdictions. Other possible advan-
tages of offshore asset protection trusts include practical 
and psychological barriers to creditor claims, the lack of 
full faith and credit or comity towards U.S. judgments, a 
smaller array of local professionals for creditors to take 
advantage of, higher creditor expenses and generally 
settlor friendly laws. Asset protection trust jurisdictions 
aren’t uniform, and a settlor should scrutinize a wide 
range of factors, including the trust legislation itself, the 
availability of local professionals, economic and political 
stability and practical considerations before deciding 
where to locate an offshore trust.

Offshore asset protection trusts pose several  
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may retain without causing a trust to be considered 
revocable, the degree of due diligence required before 
transferring assets to an asset protection trust, the avail-
ability of failsafe provisions, liability protections for 
attorneys and trustees and whether trust assets will be 
protected from different types of claims. A creditor may 
avoid fraudulent transfers to a domestic asset protection 
trust, although the period within which a creditor may 
bring a claim depends on the state.34 Settlors and attor-
neys should carefully consider the advantages and 
disadvantages of different states’ statutes along with 
other factors—including state income and excise tax 
exposure and applicable rule against perpetuities (RAP) 
periods—before deciding where to locate a domestic 

asset protection trust.
Domestic asset protection trusts also pose difficulties. 

The foremost problem is the possibility that a court in 
a state that recognizes such trusts will give full faith and 
credit to a judgment from a court in a state that doesn’t 
recognize such trusts. The U.S. Constitution provides 
that, “Full Faith and Credit shall be given in each State 
to ... judicial Proceedings of every other State.”35 Many 
commentators believe that domestic asset protection 
trusts are susceptible to creditor attachment if courts 
are required to give full faith and credit to judgments 
obtained in states that don’t recognize the trusts’ spend-
thrift provisions.36 Some commentators disagree and 
argue that courts may not be required to enforce other 
state courts’ judgments against self-settled spendthrift 
trust assets.37 Courts located outside a trust’s situs may 
lack personal jurisdiction if the trustee doesn’t have the 
requisite minimum contacts with the state where the 
judgment is rendered. A court may also avoid grant-
ing full faith and credit if it finds that it has primary 
supervision over a trust’s administration. This exception 

Some argue that courts may not 

be required to enforce other state 

courts’ judgments against  

self-settled spendthrift trust assets.

difficulties for U.S. settlors. The recently enacted Federal 
Account Tax Compliance Act imposes increased tax 
penalties and reporting requirements on foreign 
trusts with U.S. beneficiaries.27

Foreign trusts can also be very complicated and 
expensive to set up, a problem that’s compounded by the 
typical requirement that the trust obtain a local trustee. 
An onshore asset protection trust is typically half the 
cost of its offshore counterpart. The degree of asset 
protection offered by an offshore jurisdiction is often 
inversely proportional to the degree of control that the 
settlor can retain over assets, something that many set-
tlors may find disconcerting, especially if they don’t have 
friends, family or acquaintances in the offshore jurisdic-
tion. Offshore trusts carry the inherent risk of political 
and economic upheaval, unenforceable trust terms and 
unaccountable trustees. 

Settlors of offshore trusts also face the risk of 
challenges from an often hostile U.S. government. 
Investigation of offshore locations has increased since 
Sept. 11, 2001. U.S. courts have also found creative ways 
to indirectly exercise jurisdiction over offshore assets. 
For instance, a court may be able to exercise jurisdiction 
if the settlor makes the mistake of establishing a foreign 
trust that has a custodial arrangement with a foreign 
branch of a U.S. bank. One court has included the value 
of a Cook Islands trust in a settlor’s marital estate.28

Courts also have the considerable power to hold 
settlors of offshore trusts in contempt for failure to 
repatriate offshore assets.29 In the notorious Anderson 
case, a federal district court temporarily incarcerated 
the settlor of a Cook Islands trust following a judgment 
related to a Ponzi scheme because the settlor failed to 
repatriate foreign trust assets.30 While settlors may 
draft offshore trusts to make repatriation impossible, 
courts will likely be very skeptical of such self-created  
impossibility.

Domestic asset protection trusts. In 1997, the Alaska 
state legislature enacted the first modern U.S. statute 
authorizing the creation of self-settled spendthrift trusts 
(also known as domestic asset protection trusts and 
qualified spendthrift trusts).31 Twelve states now recog-
nize self-settled spendthrift trusts.32 While such statutes 
vary, they typically require that a trust be irrevocable,33 
although some types of control won’t cause a trust to 
lose its irrevocable status. Settlors should consider 
varying characteristics of asset protection trust leg-
islation, including the extent of power that a trustee 
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is somewhat narrow and may only apply if the “dignity 
and fundamental interests” of an individual state are 
in question.38 Finally, states may be able to sidestep 
the problem by applying their statutes of limitation, 
which are procedural and not generally entitled to 
full faith and credit.39

Domestic asset protection trusts face other argu-
able problems from the U.S. Constitution. The contract 
clause states that, “No State shall ... pass any ... law 
impairing the obligation of contracts.”40 Some com-
mentators argue that state recognition of self-settled 
spendthrift trusts violates this provision because such 
statutes impair contractual obligations.41 However, 
this argument may be tenuous, since the clause is gener-
ally not applied to prohibit the prospective modification 
of contracts. The supremacy clause may also impede 
domestic asset protection trusts, since it prohibits states 
from protecting debtors from federal laws, such as 
bankruptcy proceedings. Unfortunately, no court has 
yet determined the constitutionality of a domestic asset 
protection trust. While offshore asset protection trusts 
have one major advantage over their domestic counter-
parts (no full faith and credit or comity), domestic trusts 
have some advantages. They’re much less expensive and 
less complicated to create and administer. Settlors may 
be more comfortable with the familiarity, control and 
proximity that they may have with respect to onshore 
fiduciaries. The United States has extremely strong and 
stable economic and political structures and institutions 
relative to offshore jurisdictions, where asset protection 
structures are often implemented. Onshore jurisdictions 
offer economies of scale that can keep costs down and 
a wide variety of professionals and financial services. 
Onshore judiciaries also have expertise in trust law and 
often have excellent reputations for the efficient man-
agement of equitable matters. Finally, domestic asset 
protection trusts may mitigate the perception of 
fraudulent intent and are much less likely to anger a 
court than a trust administered in a jurisdiction that 
has received a reputation (whether deserved or not) as 
a haven for tax evasion and fraud.

Discretionary trusts. Regardless of a spendthrift 
clause, a trust may offer asset protection by providing 
that the trustee has absolute discretion to make distri-
butions of income or principal to a beneficiary without 
reference to an ascertainable standard. Since the benefi-

ciary lacks a property interest in the trust, a creditor can’t 
stand in the beneficiary’s shoes and attach trust distribu-
tions. This protection is nearly complete, although it 
requires that the beneficiary be subject to the trustee’s 
will. Despite the widespread availability of discretionary 
trust protection, not all states are equal. Settlors should 
evaluate whether a state’s law clearly defines “discretion-
ary” and “discretionary trust” to ensure that protection 
will be available.42

Some states may also provide limited creditor pro-
tection to mandatory trusts. The trustee of such a trust 
must make distributions according to the terms of the 
trust agreement, creating a property right that a credi-
tor may attach. However, some state laws provide that 
a creditor has no right to distributions until the benefi-
ciary receives them.43 Creditors may be unable to bring 
a lawsuit to force a trustee to make a distribution or 
compel the beneficiary to bring a lawsuit, allowing 
the trustee to withhold distributions and wait out the 
dispute between the beneficiary and his creditor before 
making distributions.

Dynasty trusts. The common law RAP may sharply 
limit the utility of trusts as asset protection vehicles. 
Under the common law RAP, a property interest is 
void unless it must vest no later than 21 years (plus a 
reasonable period of gestation) after some life in being 
at the time that the interest is created.44 The RAP has 
long limited the maximum possible duration of trusts, 
requiring that they eventually terminate, at which point 
their ability to shield assets from creditors and transfer 
taxes must come to an end. Over time, most U.S. juris-
dictions have chipped away at the rule in various ways. 
Some states, including Delaware, Idaho, South Dakota 
and Wisconsin, now allow for perpetual trusts. Other 
states don’t permit perpetual trusts, but allow trusts 
that exist for very long time periods. For example, Utah 
and Wyoming permit 1,000-year trusts. This creates the 
possibility of so-called “dynasty trusts,” which can exist 
outside of transfer tax regimes and provide asset protec-
tion for countless generations.

Perpetual and near-perpetual trusts aren’t without 
their complications. Settlors in states that have abol-
ished the RAP but haven’t adopted a rule against the 
suspension of the power of alienation risk falling into 
the “Delaware tax trap,” which means that the value of 
a trust’s principal will be included in the settlor’s taxable 
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liability. Individuals may also seek to maintain control 
over family wealth and business interests in the wake 
of federal transfer taxes and possible litigation between 
future heirs. All U.S. jurisdictions recognize the validity 
of some form of asset protection as a matter of public 
policy. At the very least, estate planning attorneys’ ethi-
cal obligations to zealously represent their clients suggest 
that attorneys engage in due diligence regarding possible 
asset protection tools or exclude the topic of asset pro-
tection from the scope of the attorney-client relationship 
entirely. All clients arguably require some degree of asset 
protection. The question is what form that protection 
should take in light of the client’s goals, assets and poten-
tial liabilities and the available legal tools. While some 
individuals may be satisfied with traditional estate plan-
ning documents and statutory exemptions, others may 
require more complex vehicles, whether in the form of 
a basic will-trust combination or a complicated offshore 
structure involving multiple entities and asset protection 
trusts in the Bahamas. Due diligence and client investi-
gation should allow an attorney to adhere to his profes-
sional duty to provide adequate representation while not 
enabling criminal or fraudulent conduct.

—These materials were originally presented at The 
4th Annual STEP Pacific Rim Conference—Cross Border 
Estate Tax, Business and Investment Planning for High 
Net Worth Individuals, Their Families and Businesses,  
May 12 and 13, 2011.
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